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Discipline of Students With Disabilities 

The IDEIA was reauthorized in December 2004, and the related Federal regulations became effective October 13, 2006.  PROVISIONS FROM THE OHIO  OPERATING STANDARDS (OHIO ADMINISTRATIVE CODE) THAT WENT INTO EFFECT JULY 1, 2008 ARE IN ALL CAPS.  Not every amendment or wording change from IDEIA 2004 and the related Federal regulations OR THE 2008 OHIO OPERATING STANDARDS are included in this handout.  The handout focuses on major changes and provisions that seemed, to the presenter, to be most relevant and useful to the current presentation.  The reader should review the exact statutory and regulatory language in the 2004 IDEIA reauthorization AND THE 2008 OHIO  OPERATING STANDARDS for complete amendments and exact wording.  

This is a rapidly developing area, and the reader will need to review this information periodically for compliance with Federal and State regulations and emerging case law.  Please be sure that you have up-to-date information.

The area of discipline of disabled students is very complex, and there are many unanswered questions as to the application of the law.  This information assumes some interpretations of the law.  It is unknown as to whether courts will support such assumptions.

This information is designed to provide general information.  It is not intended and should not be relied upon as legal advice or to solve specific individual legal problems and issues.  Every individual or entity should consult with their own legal counsel in determining what procedures to follow with regard to the discipline of students with disabilities.

Discipline of Students With Disabilities

THE DISCIPLINE PROVISIONS OF THE 2008 OHIO OPERATING STANDARDS ARE FOUND IN 3301-51-05 (K) (20-26).  

1.  Suspension Out of School for a Total of 10 School Days or Less Total Per School Year 

Disabled students may be suspended out-of-school for up to a total of ten (10) school days per school year using the same procedures as are used with non-disabled students.  No IDEIA procedures are required.  

2.
A change in placement occurs if: 

a.
The removal is for more than 10 consecutive school days

or

b.
The child is subjected to a series of removals that constitute a pattern of exclusion and a change in placement:


i.
Because the series of removals totals more than 10 school days in a school 
year and


ii.
Because the child’s behavior is substantially similar to the child’s 
behavior in previous incidents that resulted in the series of removals 
and


iii.
Because of such additional factors as the length of each removal, the total 
amount of time the child has been removed, and the proximity of removals 
to one another. 

THE 2008 OPERATING STANDARDS INCORPORATE THE PROVISIONS IN SECTION 2 AT (K)(26)
3.
Suspension out of school for more than 10 days per school year but for not more than 10 consecutive days at a time and that does NOT constitute a change in placement.

School personnel may order a child removed from school for additional periods of not more than ten (10) consecutive school days in a school year for separate code of conduct violations, as long as these removals do not constitute a change in placement.  If the removal does constitute a change in placement, the procedures in Section 4 (Change in Placement) must be followed. 

a.
The student shall be provided with a suspension hearing pursuant to ORC 3313.66.  

b.
After the 10th day of removal in a school year, educational services must be provided 

c.
No manifestation determination is needed

4.
Removal That IS a Change In Placement - Removal for More Than 10 Consecutive Days or that Otherwise Constitutes a Change in Placement

a.
The student shall be provided with a suspension or expulsion hearing, as applicable, pursuant to Ohio Revised Code Section 3313.66 that is the same as for non-disabled students.  

b.  Gather any necessary  information for use in determining if the student’s behavior is a manifestation of the disability.

c.  Within 10 school days after the date on which the decision to take the disciplinary action is made,  an IEP  conference shall be convened to make a determination as to whether the student’s behavior is a manifestation of the disability.  In making a manifestation determination, the following requirements shall be met.  Ohio Department of Education Form PR-03 is used for the manifestation determination.  This is a required form.   
The IEP Team may determine that the behavior of the child was not a manifestation of such child’s disability only if the IEP Team –

(i)
first considers, in terms of the behavior subject to disciplinary action, all relevant information in the students’s file, including –

(I)
Any teacher observations; and

(II)
the child’s IEP and placement; and 

(III)
Any relevant information provided by the parents

(ii)
then determines –

(I)
If the conduct in question was the direct result of the school district’s failure to implement the IEP. 


or

(II)
If the conduct in question was caused by, or had a direct and substantial relationship to, the child’s disability.  

If the IEP team concludes that the student’s behavior is not a manifestation of the student’s disability, then the student can be expelled or suspended, as applicable, subject to any due process rights invoked by the student and the student’s parents.  If the IEP team concludes that the student’s behavior is related to the disability, the student can not be suspended or expelled unless removed by a hearing officer or court.  But see, special provisions for weapons, drugs, and serious bodily injury.  


THE 2008 OHIO OPERATING STANDARDS INCORPORATE THE LANGUAGE ABOVE UNDER MANIFESTATION IN SECTION (K)(20(e).  
d.  If the IEP team concludes that the student’s behavior  IS  a manifestation of the disability then the IEP team must:

(i)
START TO CONDUCT A FUNCTIONAL BEHAVIOR ASSESSMENT WITHIN TEN DAYS OF THE MANIFESTATION DETERMINATION AND COMPLETE THE ASSESSMENT AS SOON AS PRACTICABLE, UNLESS THE SCHOOL DISTRICT HAD CONDUCTED A FUNCTIONAL BEHAVIORAL ASSESSMENT BEFORE THE BEHAVIOR THAT RESULTED IN THE CHANGE OF PLACEMENT (SIC.???)  OCCURRED AND IMPLEMENT A BEHAVIORAL INTERVENTION PLAN FOR THE CHILD



or

(ii)
IF A BEHAVIORAL INTERVENTION PLAN ALREADY HAS BEEN DEVELOPED, WITHIN TEN DAYS OF THE MANIFESTATION DETERMINATION, REVIEW THE BEHAVIORAL INTERVENTION PLAN AND THE IMPLEMENTATION OF THE PLAN, AND MODIFY IT, AS NECESSARY, TO ADDRESS THE BEHAVIOR SUBJECT TO THE DISCIPLINARY ACTION 


THE 2008 OPERATING STANDARDS INCORPORATE THE FEDERAL PROVISION REGARDING A FUNCTIONAL BEHAVIOR ASSESSMENT 

e.
The student must be provided with an instructional program during the period of suspension or expulsion (from the 11th day of removal in a school year).  
THE PROVISIONS ABOVE ARE INCORPORATED INTO THE 2008 OPERATING STANDARDS SECTION (K)20(d)

5.
Drug and Weapon Offenses and Serious Bodily Injury
School Personnel may unilaterally order a change in placement of a disabled child to an appropriate interim alternative educational setting for the same amount of time that a child without a disability would be subject to discipline, but for not more than 45 school days if the child carries a weapon to or possesses a weapon at school, on school premises, or to or at a school function or the child knowingly possesses or uses illegal drugs or sells or solicits the sale of a controlled substance while at school, on school premises, or at a school function or has inflicted serious bodily injury upon another person while at school, on school premises, or at a school function.

IDEIA 2004 added Serious Bodily Injury to the offenses for which school personnel may unilaterally order a change in placement to an appropriate interim alternative education setting for 45 school days.  THE 2008 OPERATING STANDARDS INCLUDE THIS PROVISION.
In IDEIA 2004, “serious bodily injury” is defined as:

“Bodily injury which involves –

A.  a substantial risk of death;

B.  extreme physical pain;

C.  protracted and obvious disfigurement; or

D.  protracted loss or impairment of the function of a bodily member, organ, or mental faculty.  18 USC 1365(h)(3) as referenced in IDEIA 2004.

THE  2008 OPERATING STANDARDS INCORPORATE THE ABOVE LANGUAGE IN SECTION (K)(20(g)   
The term “weapon” as used in these guidelines and in the IDEIA in reference to 45 day unilateral placements by the school district means "a weapon, device, instrument, material, or substance, animate or inanimate, that is used for, or is readily capable of, causing death or serious bodily injury, except that such term does not include a pocket knife with a blade of less than 2-1/2 inches in length."

The following steps should be used for students who are unilaterally placed by the School District in an interim alternative placement for up to 45 school days for weapon or drug offenses and serious bodily injury:

a.
The student shall be provided with a suspension or expulsion hearing, as applicable, pursuant to Ohio Revised Code Section 3313.66 that is the same as for non-disabled students.  

b.  Gather information for use in determining if the student’s behavior is a manifestation of the disability.

c.
An IEP team must be convened to determine if the child’s behavior is a manifestation of the disability.  The IEP meeting must be held within 10 school days after the date on which the decision is to take the disciplinary action is made.  Ohio Department of Education Model Procedures Form PR-03 is used for the manifestation determination.  This is a required form.  

The IEP team may determine that the behavior of the child was not a manifestation of such child’s disability only if the IEP team –

(i)
first considers, in terms of the behavior subject to disciplinary action, all relevant information in the student’s file, including – 

(I)
Any teacher observations (the old Ohio operating standards included “of the child”); and

(II)
the child’s IEP and placement; and 

(III)
Any relevant information provided by the parents
(ii)
then determines –

(I)
If the conduct in question was the direct result of the school district’s failure to implement the IEP.  


or

(II)
If the conduct in question was caused by, or had a direct and substantial relationship to, the child’s disability.  
Unlike suspension or expulsion for other Code of Conduct violations (See Section 4), although the IEP team is required to make a manifestation determination for drug and weapon offenses and serious bodily injury, the child can be unilaterally placed by the school district in an interim alternative educational setting for up to 45 school days whether or not the weapon or drug offense or serious bodily injury was a manifestation of the disability.

THE 2008 OHIO OPERATING STANDARDS INCORPORATE THE ABOVE LANGUAGE UNDER MANIFESTATION IN SECTION (K)(20(e).

e.
For weapon and drug offenses and serious bodily injury, if the IEP team concludes that the student’s behavior IS  a manifestation of the disability  then the IEP team must:

(i)
START TO CONDUCT A FUNCTIONAL BEHAVIOR ASSESSMENT WITHIN TEN DAYS OF THE MANIFESTATION DETERMINATION AND COMPLETE THE ASSESSMENT AS SOON AS PRACTICABLE, UNLESS THE SCHOOL DISTRICT HAD CONDUCTED A FUNCTIONAL BEHAVIORAL ASSESSMENT BEFORE THE BEHAVIOR THAT RESULTED IN THE CHANGE OF PLACEMENT (SIC.???)  OCCURRED AND IMPLEMENT A BEHAVIORAL INTERVENTION PLAN FOR THE CHILD




or

(ii)
IF A BEHAVIORAL INTERVENTION PLAN ALREADY HAS BEEN DEVELOPED, WITHIN TEN DAYS OF THE MANIFESTATION DETERMINATION, REVIEW THE BEHAVIORAL INTERVENTION PLAN AND THE IMPLEMENTATION OF THE PLAN, AND MODIFY IT, AS NECESSARY, TO ADDRESS THE BEHAVIOR SUBJECT TO THE DISCIPLINARY ACTION.
f.
For removals to the interim alternative educational setting for weapon and drug offenses and serious bodily injury, the child must be provided an educational program 

6.  Other Provisions Related to Disabled Students

a.
If the school district initiates disciplinary procedures applicable to all children, the school district must ensure that special education and disciplinary records are transmitted for consideration by the person(s) making the final determination regarding the disciplinary action.

b.
If the child’s parent disagrees, the parent may, in certain circumstances, request an expedited hearing.

c.
A hearing officer may order a change in placement for up to 45 school days for a disabled child if the hearing officer finds that the child is substantially likely to injure himself/herself or others.  A court may also issue an injunction regarding dangerous behavior.  

7.
Protections for Children Not Yet Eligible for Special Education and Related Services

a.  A child who has not been determined to be eligible for special education and related services under the IDEIA and who has engaged in behavior that violated the Code of Conduct of the school district, may assert IDEIA protections if the school district had knowledge (as determined in accordance with Section 7(b) below) that the child was a child with a suspected disability before the behavior that precipitated the disciplinary action occurred.

b.  Basis of Knowledge. – A School District is deemed to have knowledge that a child is a child with a disability if, before the behavior that precipitated the disciplinary action occurred –

(i)  The parent of the child has expressed concern in writing to supervisory or administrative personnel of the school district, or a teacher of the child, that the child is in need of special education and related services.  


(ii)  the parent of the child has requested a multi-factored evaluation of the child under the IDEIA; or

(iii)  the teacher of the child, or other personnel of the School District, expressed specific concerns about a pattern of behavior demonstrated by the child directly to the director of special education or to other School District supervisory personnel.  

(iv)  A school district would not be deemed to have knowledge if the school district conducted an MFE and determined the child was not eligible under the IDEIA or the parent of the child has not allowed an evaluation of the child or has refused services under the IDEIA.  
THE 2008 OPERATING STANDARDS INCORPORATE THE ABOVE LANGUAGE IN SECTION (K)(24)

c.  Conditions That Apply If No Basis Of Knowledge

(i)  If the School District does not have knowledge that a child is a child with a suspected disability prior to taking disciplinary measures against the child, the child may be subjected to the same disciplinary measures as are applied to children without disabilities who engaged in comparable behaviors.

(ii)  However, if a request is made for an evaluation of a child during the time period in which the child is suspended or expelled, the evaluation shall be conducted in an expedited manner.  
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